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Dear Sir:

Thank you for the opportunity to comment on your proposal. It is imperative that I share my
comments with FCC Commissioners on this matter because of the potential consequences on
U.S. exports and competitiveness as a result of the FCC decision on this notice of proposed
rulemaking(NPR).

I am Director, of the Office of European Union and Regional Affairs, International Trade
Administration, U.S. Department of Commerce. I have considerable familiarity with FCC and
European Union requirements for electromagnetic compatibility (EMC) or electromagnetic
interference (EMC) by virtue of the mandate to my office to expand market access for U.S.
exporters in the face of European Union barriers to trade based on product standards and related
product testing and certification. For the past three years, I have been directly working with
USTR and the FCC’s Office of Engineering and Technology in Mutual Recognition Agreement
negotiations with the European Union. 1am concerned that this instant proposed rule making
would adversely affect these negotiations and seriously affect potential improvements for market
access for U.S. exporters of digital, analogue, and wireless communications devices to the
European Union.

Before I comment on the proposal, let me describe the system we are trying to access in Europe.

Beginning in 1991 and continuing into 1996 the European Union has engaged in a long process
that changed the legal requirements for product testing and product certification for all products
which radiate and are susceptible to electromagnetic interferences. The EU requirements began
as discretionary and an alternative to existing national EU member state requirements. In 1996
the EU will apply one harmonized mandatory testing and product certification system that allows
manufacturers to declare conformity to requirements under certain standards and requires third
party intervention in product evaluation, test results interpretation and mterpretatlon of
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The changes in the EU system affect U.S. business and have effects on FCC steps to change rules
that affect imports from Europe.

1.) Where once most EU member states maintained few or little EMC requirements; by 1996 no
product with EMC characteristics may be marketed in any part of the 15 member countries that
has not complied with mandatory technical requirements.

2.) Where many products which clearly are covered by existing European Norms can be tested
and certified in compliance with requirements by the manufacturer; many more products and
many manufacturers in the information technology and telecommunications terminal business do
not fit within these existing European Norms and are required to seek product evaluations by an
EU-government designated third parties.

3.) While in the United States there is no distinction between the testing requirements carried
out by third parties and manufacturers, the European Union requires more expensive testing
procedures for U.S. manufacturers than for Europe approved and designated testing and
certification bodies for the identical product to be tested and certified. This official designation of
product testers and product certifiers is similar to an “accreditation” to international ISO CASCO
guides on lab accreditation.

4) Absent a mutual recognition agreement with the U.S. government, U.S. testing and
certification bodies will not be recognized at any time to perform EU-required product
certifications and therefore U.S. exporters, particularly those who are not completely covered by
appropriate European Norms will be at considerable product approval cost disadvantage relative
to European manufacturers supplying the European market because of the geographical penalty of
not being able to perform product evaluations in North America and because product evaluation is
limited under EU EMC self certification and therefore more expensive than what is available to
European manufacturers.

5.) The European Union defines its interest in negotiating market access to Europe in EMC
testing and certification only to the extent that the U.S. government maintains its own
requirements to which European manufacturers must comply and for which “mutual” recognition
can be negotiated. Ifthe FCC has no reciprocal requirement, the EU will see no need to
negotiate, the USG loses negotiating leverage and U.S. manufacturers are undercut in improving
market access to the EU market for EMC testing.

Therefore, U.S. market access to the European Union measured in the cost of testing and
certifying products to EU EMC requirements depends to a considerable degree on the successful
outcome of the ongoing U.S.-EU mutual recognition agreement negotiations. The size of the
cost cannot even be estimated at this time by USDOC, FCC or current U.S. exporters because the
EU’s EMC system is still in a “transition” period ending January 1, 1996. However, there is
direct experience with EU directives already applied in machinery safety and pharmaceuticals that
indicate that trade effects will be quite severe. (See for example the attached article from May
1995 Crain’s Chicago Business.) It is my distinct impression from this experience with other EU
directives that U.S. manufacturers are underestimating the adverse effects of the EU mandatory



EMC requirements in 1995 because they are complying with existing (and lax) EU national
requirements until 1996

Comments on the FCC proposed rulemaking.

FCC deliberations on this subject rulemaking should take these market access conditions under
consideration as they consider how to change market access for domestic and foreign producers
regarding FCC requirements for EMC testing and certification under Pt. 15. At the request of the
Telecommunications Industry Association, the American Electronics Association, the Electronic
Industries Association, the American Council of Independent Laboratories, and the Information
Technology Industry Council, the U.S. Department of Commerce and the U.S. Trade
Representative are seeking improved market access to the 15 EU member states covering more
than $13 billion of trade and affecting tens of thousands of U.S. jobs through mutual recognition
agreements (MRASs). These negotiations are premised on new provisions of the Multilateral
Agreement on Technical Barriers to Trade implemented in 1995 that provides for bilateral mutual
recognition agreements in the event that a country does not provide national treatment for
required testing, inspections, and product certification. As the EU does not provide national
treatment for EMC testing and product certification, the only means by which the United States
can reestablish market access for its manufacturers to the European Union is by successfully
concluding MRAs. MRAs are based on the achievement of mutual benefit to both parties to the
agreement, i.¢., the EU will not want an MRA if there is no benefit to their exporters in it.

In other words, the negotiating leverage to open the EU's market to our exporters rests with the
FCC's ability to control EU exporters access to the U.S. market. Proposed changes to unilaterally
change the FCC procedures and requirements to market products in the United States should not
undercut and should in fact support this goal

The FCC proposal to change product certification procedures by unilaterally bestowing on EU
manufacturers the responsibility of declaring the product as meeting US requirements gives to
Europeans more than they ever intend to unilaterally bestow on U.S. exporters under important
commercial conditions. Moreover, proposing that foreign test labs be accredited on an equal
technical basis with domestic test labs and no providing no further conditions for qualification
such as reciprocal market access gives Europeans more access than they intend to bestow on U.S.
manufacturers absent the incentive to enter into MR As.

The proposal to change the FCC requirement for EMC test lab listing and FCC product
certification from that of a required FCC approval to that of allowing manufacturers anywhere in
the world to certify that products meet the FCC technical requirements would leave no market
access incentive for Europeans to conclude an MRA and therefore would leave the EU market
closed to U.S. testing and product evaluations that go into EMC product approvals for many
companies and many products under very substantial circumstances relative to European
competitors while at the same time opening the market for U.S. companies and global competitors
(including Europeans) equally.



The FCC should give careful consideration to the implications of its proposed rulemaking in this
sector and these procedures to ensure that U.S. export interests are not undercut. The FCC
should include in its potential rules sufficient government control of the market regarding imports
as to provide an incentive to conclude MRAs with the EU and any other country who pursues this
approach to conformity assessment in the context of trade. The FCC should shape its
requirements for product certification, lab accreditation, testing procedures and product
evaluations in such a way as to account for the fact that not all countries grant national treatment
for EMC conformity assessment and that FCC procedures play an important role in creating the
incentive for market access in overseas markets. Rulemaking proposed in this notice can benefit
U.S. consumers and producers but such changes, where possible, should not disadvantage but
should benefit U.S. exporters. Rules that take explicit account of this new multilateral
requirement for reciprocal benefits in concluding MR As should be developed rather than
unilaterally changing a rule for the EU producer as well as the U.S. producer when the U.S.
producer is not similarly circumstanced in the EU market.

arles M. Ludol
Director, Office of European Union and Regional Affairs
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Sticker shock for exporters to Europe

By JOANNE CLEAVER

A mew seal of approval bewng
ghascd in by the European Union
1s supposed to stand for "Euro-
gean Conformmy,”” but Jocal man-
vfacturers say it oight as well
inean ' "European Confusion.™

The CE mark recently burst into
the consciousness of Chicago-area
mamtacturers who  export o
members of the Fwwopean Union.
The effort required to brng thear
products—many of which already
meet standards in individual Buro-
rean countries--in line with the
new standard 1s so onerous amd
expensive thal some companies
ae withdrawing cernam goods
from the Furomarker.

It you have a prodect that
vou've shipped two or three hun-
dred wmes to Evrope, all of a sud-
dan, you ¢an’t do that anymore,”
says David Lohbeck, manager of
the Skokic office of TUV Rhen-
land, a Germany-based product-
esting laboratory.

Furopean cusioms officials are
<n the fookost tfor items that dJon’t
tave the CE mask—but should,
“If it gets caught in France or
Portugal, the prodoct gers pulled
Europewide,” says Mr. Lohbeck.

One of his clients, whom he de-
clines to name, shapped a piece of
machinery, got it through customs
and siarted installing it at the cus-
omer’s factory. At that point, the
customer nouced that the machine
bore no CE mark. No mark, no go.
The customer refused o mrn the
nachine on or pay for it unil the
ranufaciurer made the appropn-
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ate adjustments.

=1 bate ths swif,” says him
Slanina, chief operatons officer
oA Graymills Corp., a Chicago-
based maker of specialty pump-
ing systems for presses and cool
snt systems for machine 100l
makers.

The company has been export-
mg to Europe for years. but under
the CE requrements, Graymills
has to ““have a totally separate de-
sign o sell to the Faropean com-
nuniry,”” moans Mr. Slanina.

To farther complicale maliers,
the specifications are 50 wmscruea-
ble that even seasoned engineers
are dazed.

1 tried to rcad twough this
aufi: I's mind boggling.”” Mr.
Slanina savs. '] don’t understand
half of 11.”

Constermation over the CE mark
8 so widespread that companies
zre serambling 1o get advice from
the few consuhants who do under-
sand. The I[nwmanonal Trade
Center of Chicago’s North Busi-
eess and Indusmial Council holds
= workshop on the topic today.

The xiea behind the CE mark
seems good. It assures buyers that
the products they're purchasing
meet suingent safery standards.
k’s also supposed to eliminate re-
dundant iesting and inconsisient
ales among connirks.

Such standards have been in ef-
fect since the mid-1970s for con-
sumer appliances and clectronics
znd other goods. such as toys. In
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European customs officials are hunting for items that don’t have
anewq.itysegl—butshodd, wams consultant David Lohbeck.

January, the CE mark became re-
quired for machinery. Next Janu-
ary, it will be compulsory for da-
vices that produce clectrumag-
pedic ernissions. In January 1997,
1t wild be required for all low-volt-
age equipment.

Manufacturers don’t have
submit wems (0 a third-panty b,
such as Underwniers Laboratory,
w gei a2 CE mark. Instead. they're
supposed o digest the inseructions
shemselves, make the proper ad-
Justments to thar products. docu-
soent the whole process and then
suck on the labels

If only it were that simpée.

Atlas Electne Devices, a Chica-
go-based manulaiturer of analy-
sis equipment, has found it must
replace perfectly good circuit
breakers, switches and other mi-
nor components with those that
meel CE requirements—and are
as much as three 1imes as expea-
Sive.

So  far, Atlas  hac  spent
5250000 10 comply with the new
rule. "We can'1 afford 1, says
Al Myscich, a senior project engi-
neer for Adas.

Redesiening would cost $8.000

o $10,000 per model, he reports.
For some 5600 items. such as an-
alyzers that measure bow well
fabrics weather outdoors, the cost
of re-eogincering exceeds the
profits Aslas makes on selling
them in Europc. So. Atlas 13
throwing in the towel: It a0
longer will ship lower-margin
items 1o Europe.

Even manufacturers whose
woducts have been cavered by the
CE directive for several years
can’t Test gasy.

Darwin Bromiey. president of
Mayfair Games Inc., 2 Niks-
hased producer of card and board
games, had © prove a few years
ago that the ik used on the games
&idn’t contaim lead. A competitor
that makes games with wooden
pieces that have a clear fimsh rz-
cently bad an entire shipping con-
miner of the games umpounded at
customs because officials couldn’t
el if the clear finish was accept-
ible under CE standards.

W' ve been dodging the baflet
fur nwe vears,”” says Mr. Bromkey.
“We're just waiting for a call
from the othcr ead: “Hey, this
won't clear.” ™

The most ironic part of tre
whole exercise, savs Graymills’
Mr._Slanina is that simply subssi-
tting one kind of circuit breaker
ar screw for another is unbkely
13 actually improve the or prod-
ol

~If you're a good manufacturer,
when you go throagh the CE. you
don't have any better of a product
than when you stanied,”” he says.
“There’s no benefit coming from
i’
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